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Comment on Recent Cases 

Constitutional Law: Selective Draft Act. — In a decision 
rendered on January 7, 1918, the Supreme Court upheld the 
constitutionality of the Selective Draft Act of May 18, 1917. 1 In 
Cox v. Wood, 2 the question is again presented to the court under 
the particular plea that compulsory service of the national militia 
is specifically limited by the Constitution to the three purposes 
of executing the laws, suppressing insurrections, and repelling 
invasions. It is argued that the avowed purpose of the draft 
act was for military service abroad, and that, consequently, in so 
far as the militia as such is to be so used, the act is unconstitu- 
tional. The full basis of the contention is that the "citizens of 
the United States" and "national militia" are synonymous terms. 
The effect of such contention would be that no American army, 
at least under compulsory service, could be employed except upon 
the soil of the United States. The argument is specious and 
shallow. It has been ably and completely controverted, not only 
by the very logic and necessities of the case, but legally and judic- 
ially. 

During the Civil War, the question of the right of general 
conscription was clearly presented and ably discussed in judicial 
opinions in a number of the Southern states, interpreting pro- 
visions of the Constitution of the Confederate States which were 
identical with corresponding provisions of the Constitution of the 
United States. 3 In Georgia, for instance, on full and conclusive 
argument, it was held that the "power to raise armies" and the 
"power to call forth the militia" were wholly distinct, and that 
armies raised under the former clause were instrumentalities 
whereby Congress executes the power to carry on war, whether 
offensive or defensive, whether on our own or on foreign terri- 
tory. 4 At the time of the War of 1812, in advocating a contem- 
plated conscription act, James Monroe, as Secretary of War 
under President Madison, said: "But it is said that by drawing 
men from the militia service into the regular army, and putting 
them under regular officers, you violate the principle of the Con- 
stitution which provides that the militia shall be commanded by 
their own officers. If this was the fact the conclusion would 
follow. But it is not the fact. The men are not drawn from the 
militia, but from the population of the country; when they enlist 

JArver v. United States (Selective Draft Law Cases) (1918), 245 
U. S. 366, 38 Sup. Ct. Rep. 159; 6 Cal. Law Rev. 221. 

2 (May 6, 1918), 38 Sup. Ct. Rep. 511. 

3 For provisions of the Constitution of the Confederate States, _ see 
appendix to volume IV of Woodrow Wilson's History of the American 
People. 

♦Jeffers v . Fair (1862), 33 Ga. 347. 
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voluntarily, it is not as militia men that they act, but as citizens. 
If they are drafted, it must be in the same sense. In both 
instances they are enrolled in the militia corps, but that, as is 
presumed, cannot prevent the voluntary act in one instance, or 
the compulsive in the other. The whole population of the United 
States within certain ages belong to these corps. If the United 
States could not form regular armies from them they could 
raise none." 5 The citation of authorities, whether in opinions of 
judges or declarations of publicists, might be greatly extended. 

In the case at bar, Chief Justice White recapitulates the prop- 
ositions on which the constitutional power of Congress to compel 
military service is based as follows: "(a) That the power of 
Congress to compel military service and the duty of the citizen 
to render it when called for were derived from the authority 
givn to Congess by the Constitution to declare war and to raise 
armies, (b) That those powers were not qualified or restricted 
by the provisions of the militia clause, and hence the authority 
in the exercise of the war power to raise armies and use them 
when raised was not subject to limitations as to use of the 
militia, if any, deduced from the militia clause. And (c) that 
from these priniiples it also follows that the power to call for 
military duty under the authority to declare war and raise armies, 
and the duty of the citizen to serve when called, were coterminous 
with the constitutional grant from which the authority was 
derived, and knew no limit deduced from a separate, and, for 
the purpose of the war power, wholly incidental if not irrelevant 
and subordinate, provision concerning the militia, found in the 
Constitution." 

An item of interest to the profession is that the attorney for 
the government suggested that the brief of the appellant, because 
of "impertinent and scandalous passages" therein, should be 
stricken from the files. The court, however, while considering 
the characterization justified, ordered the brief kept upon the 
files as a warning "to what intemperance of statement an absence 
of self-sestraint or forgetfulness of decorum will lead." 

W. C. J. 

Constitutional Law: State Taxation of Foreign Cor- 
porations. — It is unquestioned that a state may impose a tax on 
a foreign corporation for the privilege of conducting local business 
within the state. 1 Is such a tax valid when it is based on the 
corporation's entire capital stock? In Western Union Telegraph 
Company v. Kansas, 2 the most important of a series of cases 

5 7 Niles' Weekly Register, 137. 

i Horn Silver Mining Company v. New York State (1892), 143 U. S. 305, 
36 L. Ed. 164, 12 Sup. Ct. Rep. 403. 

2 (1910), 216 U. S. 1, 54 L. Ed. 355, 30 Sup. Ct. Rep. 190. 



